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Abstract

This study examines, analyzes, and grounds the legal content of the arbitrary clause as a cause
of contractual imbalance in consumer contracts. It focuses on assessing the impact of arbitrary
clauses on the balance of obligations between the parties to a consumer contract, whether the
professional, supplier, or distributor on one side, and the consumer on the other. While the
general principle in all contracts is consensual agreement under the authority of will, and the
contract is the law between the parties, practical realities—and the rapid developments
witnessed in economic life—have led to the emergence of economic conglomerates and
monopolies possessing excessive power and influence in the production of certain essential
goods and in providing services necessary for consumers' livelihoods.

Consequently, professionals with strong economic influence—due to ownership of production
and service means, superior technical, professional, and legal knowledge—face weak
consumers who rely on these goods and services. This situation has resulted in the inclusion of
clauses of an arbitrary and unfair nature, arising from the misuse of the professional's economic
superiority in contract provisions related to such goods and services. This necessitates the
existence of robust legal frameworks to prohibit or limit such clauses.

Through this analytical study, we aim to examine the substance and nature of arbitrary clauses
as the primary reason behind the severe contractual imbalance in consumer contracts, especially
given the widespread prevalence of such clauses in numerous consumer contracts.

The study addresses the legal content of arbitrary clauses in consumer contracts by exploring
their concept and nature through definition and differentiation from related legal concepts (First
Section), outlining the legal standards of arbitrary clauses (Second Section), and finally,
examining the stance of the Libyan legislator regarding the substance and nature of such unfair
clauses, as well as how Libyan law deals with arbitrary clauses in terms of prohibition and
regulation in consumer contracts (Third Section).

This has been conducted within a rigorous scientific methodology and structured plan that
respond to the requirements of the study and fulfill its intended objectives. The researcher has
reached several scientific findings and recommendations, emphasizing the necessity of
prohibiting arbitrary clauses in consumer contracts and addressing their effects. The study calls
upon the Libyan legislator to remedy legislative gaps present in certain provisions and legal
rules governing the protection of Libyan consumers from arbitrary clauses, in order to provide
broader, more effective, and genuine protection for the Libyan consumer.

Keywords: Unfair Term, Contract of Adhesion, Contractual Balance.
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